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ISSUES PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented: 


Did the trial court properly instruct the jury as to all 
the elements of the crime of forgery, where the court 
read the forgery statute to the jury and where the court 
also delineated the elements of the crime as set forth 
in the model instruction of the Junior Bar Association? 


* This case has not previously been before this Court. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a ten-count indictment filed June 24, 1968, appel- 
lant was charged with forgery and uttering in violation 
of 22 D.C. Code $1401. The crimes consisted of forging 
the name “Charles W. Bailey” to Sears, Roebuck and 
Company charge slips and passing the same to Sears 
sales personnel. On April 28, 1969, appellant was tried 
before United States District Court Judge June L. Green 
and a jury and found guilty on counts one through six.? 


1 Counts five, six, seven and eight were dismissed at the beginning 
of the trial at the request of the government (Tr. 15). Counts nine 
and ten of the original indictment were therefore renumbered 
five and six, respectively (Tr. 107). 


(1) 


2 
« 


On June 27, 1969, Judge Green sentenced appellant to 
a term of imprisonment of twenty months to five years. 

Nancy Marie Laut testified that in April, 1967, she 
was employed as a collection correspondent for Sears, 
Roebuck and Company at its Collection Center in Be- 
thesda, Maryland. At that time, she came into possession 
of a credit card issued to Charles W. Bailey. This card 
had been sent to the wrong address and Bailey had re- 
turned it to Sears (Tr. 20-21). Miss Laut further stated 
that she gave this card to appellant because “he wanted 
it and I didn’t want any trouble with him. I was afraid 
of him.” (Tr. 21). Subsequently, appellant told Miss 
Laut that he had made approximately $1,800 worth of 
purchases with this card, and she was able to verify this 
since she had seen the various charge slips (Tr. 22-23, 
31). Three Sears sales personnel, Edith Shewen, Walter 
C. Cunningham, and Sherman Lee Eskew, who worked 
at the Sears store at 4500 Wisconsin Avenue, Northwest, 
identified three Sears charge slips containing the name 
“Charles W. Bailey,” and testified that the individual 
who signed this name on April 21, 1967, did so in order 
to receive various Sears merchandise (Tr. 40-42, 44-45, 
57-58). Appellant stipulated that he had signed the name 
“Charles W. Bailey” to these slips (Tr. 52). 

Appellant did not take the stand and called no wit- 
nesses in his own behalf. He moved however for a judg- 
ment of acquittal on the ground that the government 
did not prove that appellant did not have authority to 
sign Bailey’s name to the charge slips (Tr. 62). The 
trial court denied this motion (Tr. 63). Appellant also 
requested that the trial court specifically instruct the 
jury concerning the necessity for the government to have 
proven lack of authority (Tr. 76), but this request was 
denied (Tr. 76-78). The jury returned a verdict of guilty 
on all the counts remaining before it in approximately 
forty-five minutes (Tr. 106-107). 


3 
ARGUMENT 


The trial court did not err in instructing the jury as 
to the elements of the crime of forgery. 


(Tr. 23-24, 31, 82, 87-89, 99-102) 


In addition to reading the statute, 22 D.C. Code § 1401, 
under which appellant was charged, the trial court 
charged the jury as to the essential elements of the 
crime of forgery as follows: 


“One, that the writing in question was falsely made 
or altered by the defendant. 


Two, that the defendant so acted with specific in- 
tent to defraud. 


Three, that the falsely made, or altered writing was 
apparently capable of effecting a fraud. 


To establish the first essential element of the offense, 
it is not necessary that the whole instrument have 
been falsified or altered, but only that it have con- 


tained some material misrepresentation of fact. 


To establish the second essential element, it is not 
necessary that anyone have actually been defrauded 
or that the defendant have had the intent to defraud 
any particular person, either an individual or a bank 
or store. It is necessary that the defendant have 
had the intent to defraud someone. 


* * * * 


To establish the third element of the crime of for- 
gery, it is necessary that the falsely made or altered 
writing have been reasonably adapted to deceive an- 
other person into relying on the writing as true and 
genuine.” (Tr. 99-102). 


This instruction was in complete accord with that sug- 
gested by the Junior Bar Association? and was, we sub- 
mit, entirely sufficient to apprise the jury of all the es- 
sential elements of the crime of forgery. 


2 Junior Bar Association, Criminal Jury Instruction No. 7 (1966). 
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As noted by this Court in the leading case of Frisby 
y. United States, 38 App. D.C. 22, 26 (1912), 


“To constitute the crime of forgery three things 
must exist: ‘There must be a false making or other 
alteration of some instrument in writing; there must 
be a fraudulent intent; and the instrument must be 
apparently capable of effecting a fraud.” 


Accord, Milton v. United States, 71 App. D.C. 394, 110 
F.2d 556 (1940); Easterday v. United States, 53 App. 
D.C. 387, 292 Fed. 664 (1923), cert, denied, 263 US. 
719 (1924); Dowling v. United States, 41 App. D.C. 11 
(1913). Appellant urges, however, that when a defend- 
ant is charged with forging the name of a real or exist- 
ing person, as Was the case here, that it is an essential 
element of the crime of forgery that the use of that 
person’s name was unauthorized (App. Br. 4)* We sub- 
mit that “lack of authority” was encompassed within 
the instructions as given. 

Not only do the cases of this Court, cited above, sup- 


port the government's position, but the cases under the 
federal forgery statute, 18 U.S.C. § 495,* which is analo- 


W. Bailey” was 
rned because it contai 


= . See Hough v. United 
F.2d 708 (1968). 


418 U.S.C. § 495 provides, in pertinent part, 

“Whoever falsely makes, alters, forges or counterfeits any deed, 
power of attorney, order, certificate, receipt, contract, or other 
writing, for the purpose of obtaining or receiving, or of 
enabling any other person, either directly or indirectly, to ob- 
tain or receive from the United States or any officers or agents 
thereof, any sum of money... Shall be fined not more than 
$1,000 or imprisoned not more than ten years, or both.” 
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gous to 22 D.C. Code § 1401, likewise show that the stat- 
ute fully defines the crime of forgery. As was noted in 
Cook v. United States, 356 F.2d 918 (5th Cir.), cert. 
denied, 384 U.S. 961 (1966), where the trial court’s 
instructions were challenged on the ground that they 
failed to charge all the elements of the offense of forgery, 


“In the charge the trial court followed the reading 
of each count of the indictment by reading in full 
the statute pertaining to each offense, which statutes 
contained the elements of the offense charged.” Id. 


Accord, Kitchens v. United States, 272 F.2d 757, 761 
(10th Cir. 1959), cert. denied, 362 U.S. 942 (1960). 
Despite the various state cases relied upon by appel- 
lant to the effect that lack of authority is an essential 
element of the crime of forgery, it would appear that 
that requirement is encompassed within the notion of 
“falsity”. As stated in Owen v. People, 118 Colo. 415, 
195 P.2d 953, 956-57 (1948), cited and relied upon by 


appellant (App. Br. 4), 


“to establish falsity in a forgery charge it must be 
made to appear not only that the person whose name 
is signed to the instrument did not sign it, but also 
it must be established by competent evidence that 
the name was signed by defendant without authority 
nee The gist of the offense of forgery is the “intent 
to prejudice, damage or defraud and the burden of 
establishing that the alleged forged instrument was 
signed by the defendant without authority from the 
purported maker thereof always rests upon the 

prosecution.” (Emphasis added.) 
Accord, Easterday v. United States, supra; see also State 
N.M. 191, 252 P. 1008 (1927); State v. 

3 P. 266 (1926). 

scussion, we submit, is 
whole mislead the jury 


improp' 
man, D.C. Cir. N 
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op. at 1-2, While appellant contends that the jury might 
have taken “falsely made” “to mean that the prosecution 
must merely prove that the signature was not Bailey’s” 
(App. Br. 6), we submit that the issue of lack of au- 
thority was squarely put to the jury during trial coun- 
sel’s final arguments. In his summation to the jury, 
appellant’s trial counsel stated: 


“while no evidence was offered that this defendant 
had any right to sign Charles W. Bailey’s name, we 
would like to point out—if we are looking for some 
technicality in this case—we would like to point out 
that Charles W. Bailey did not actually come into 
court and say, ‘I did not authorize him to sign this 
card and I did not authorize these purchases.’ 


Now, if payment was made of all these purchases— 
they have not established that payment was not 
made*—then we submit there is every reason for 
you to believe that maybe it was alright for him. 


» A * * 


....I hope that you will consider everything in- 
volving this case and whether or not the government 
has definitely proven that this was written without 
Charles W. Bailey’s permission, and we submit that 
the way that the government had that to prove, we 
submit that they did not prove that.... 


We submit that the best evidence of whether he had 
Charles W. Bailey’s authority or not is to have 
Charles W. Bailey come in here, and I would like 
to ask why they did not.... 


$ Appellant also makes reference to the fact that trial counsel 
advised the trial court that appellant had satisfied his obligations 
to Sears (App. Br. 6, *—). We would point out, however, that 
whether or not this was in fact the case, it has absolutely no rele- 
vance to either the issue on appeal or to the question of appellant’s 
guilt or innocence. See, e.g., Gilmore V. United States, 106 U.S. 
App. D.C. 344, 347-348, 273 F.2d 79, 82-83 (1959) ; Clagett v. United 
States, 53 App. D.C. 135, 128, 289 Fed. 532, 536 (1923). 
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Now, I realize this is just something I am trying to 
take advantage of, ladies and gentlemen, but it is 
a point in his case... .” 


(Tr, 87-89). (Emphasis added.)* 


In response, the Assistant United States Attorney argued 
to the jury that lack of authority to sign Bailey’s name 
had been shown (Tr, 91). We cannot subscribe to appel- 
lant’s belief that the jury did not understand that this 
was an issue in the case in light of the above-mentioned 
arguments of counsel. 

In summary, therefore, we submit that lack of author- 
ity is encompassed within the element of “falsity”; that 
the trial court fully instructed the jury on this element 
and on every other element of the crime of forgery; and 
that the jury was fully cognizant of the fact that lack 
of authority was at issue in the case. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


THoMas A. FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 
JOHN F. Rupy II, 
WILLIAM S. BLOCK, 
Assistant United States Attorneys. 


¢ As noted in the counterstatement of the case, appellant offered 
no evidence in his behalf. Further, his trial counsel stated, in 
arguing to the jury, that 
“What this boy did was wrong—there’s no question about 
it. This girl came to him with a credit card and he signed 
Charles W. Bailey’s name on over $1,800 worth of merchandise 
—now he had no business doing it and I am not making any 
excuses at all. (Tr. 82). 
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Appellant respectfully requests a rehearing on the question 
presented following the Per Curiam opinion of this Court of Sep- 


tember 8, 197¢. 


fopellent was cherged with forgery 


ané uttering of forged instrunents the Trial Court refused to 


charge the jury that the Government had the burden of proving that 


he defendmt signed the instrgments without the authority of the 
person whose name was signed. The decision of this Court is that the 
refusal to so charge was error. The qestion presented is, Did this 
error affect substantial rights of the defendant? 

STATEMENT 
The Appellant was gsharged with fraudulently making purchases 

with a Sears credit card issued to one Charles W, Bailey. On bekalf 
of the Appellant it was admitted that the Appellant signed the name 
Charles W. Bailey at the time of each of the purchases made. An 
alleged accomplice, Nancy Laut, testified that she gave the credit 
card to the defendant after Charles W. Bailey returned it to her 


office at Sears to correct a wrong address. 


There was absolutely no direct evidence presented by the 
Government to show that the Appellant lacked the authority of 
Charles W. Bailey, or a representative of Charles W. Bailey, to 
use the credit card and sign the name of Charles W. Baileye The 
Government presented no evidence to show whether the articles nad 
been paid for af ter being billed to Charles We Bailey. 

The Appellant presented no evidence except to: stipulate that 
he signed wemeéause the name Charles W. Bailey to the sales slips 
and received the merchandise charged. 

At the close of the Government's case the defendant moved for 
judgment of acquittal on the ground that there was no evidence that 
the Appellant lacked authority to sign the name Charles W. Bailey 
for the purchases made.(Tre 62) The motion was denied by the Trial 
Court. The defendant req ested that the jury be instructed as follows: 

"No. 1. In order to prove forgery the government must establish 
beyond a reasonable doubt that the defendant made a writing 
without the authority of the person whose writing it purported 
to be. In this case the Government had the burden of proving 
that the signatmre 'Charles W. Bailey' was written without the 
permission of Charles W. Bailey. You must be convinced from the 
evidence presented by the government beyond a reasonable doubt 
that the defendant did not have authority from Charles W. 
Bal ley to sign his name to the sales slips presented in evidence. 
"you are further instructed that there is a presumption that a 
person signing the name of another has authority to do so and 


the governemnt must affirmatively prove the sence of such 
authority in order to prove forgery." | 


The Trial Court refused this instruction, The Trial Court then 


instructed the jury omitting any reference to the element of 
authority or the lack of authority of the defendant to sign the 

nam Charles W. Bailey. This Court concedes that the Trial Court was 
im error but states that in view of the overwhelming evidence 
against Appellant the error was harmless, citing Rule S2(a) Fedo 


Re Crime Pe 


ARGUMENT 
The Appellant concedes that there was enough evidence 

from which the jury could have concluded that there was a lack 

of authority but that was in the province of the jury to decide 
and not the trial Court or this Court. If the Trial Court had 
instructed the jury that the Government had the burden of proving 
lack of authority but that they were the judges of whether the 
Government had sustained that burden, the charge would have been 
proper.e. But to refuse to instruct the jury in any way concerning 
one of the material elements of the crime, mjst, of necessity, 


be denying to the Appellant the substantial right to make the 


Government prove all the necessary elements of the crime charged 


anc cenying to the Avpellant the right to have the jury consider 
wnether or not all the elements were proved. 

it is certainly an error affecting the substantial right of 
tne cefendant when an issue wnich should be submitted to the jury, 
wnich issue is'an essential element of the crime charged, is not 
submitted to the jury for determination. We fail to see overwhelming 
evidence of lack of authority but ewen if this Court is properly 
overwhelmed by the tsetimony of the accomplice Nancy Laut and 
properly concludes that her testimony is unassailable, still it 
is the province of the jury to determine wether that evidence 
establishes the element of the crime of lack of authority. In 
this connection we call the Court's attention to Bollenbach v. 
U.S. 326 U.S.697, 66 S.Ct.402, 90 L.Ed. 350 (1946). There the 
trial court had given an erroneous instruction and the government 


had claimed harmless error. The Supreme Court said at 61: 


"In view, of the Government's insistence that there is 
abundant evidence to indicate that Bollenbach was implicated 


Nin the criminal enterprise from the beginning, it may 

not be amiss to remind that the aestion is not whetner 
guilt may be spelt out of a record, but whether guilt 

has been found by a jury according to the procedure and 
standards appropriate for criminal trials in federal courts. 
Pram presuming too often all errors to be'prejudicial' the 
judicial pendulum need not swing to presuming all errors 

to be tharmless' if only the appellate court is left | 
without doubt that one who claims its corrective process 
is, after all, guilty. In view of the place of importance 
that trial by jury has in our Bill of Rights, it is not to 
be supposed that Congress intended to substitute the 

belief of appellate judges in the guilt of an accused, 
however justifiably engendered by the dead record, for 
ascertainment of guilt by a jury under appropriate judicial 
guidance, however cumbersome that process may bee" 


Another Supreme Court case involving failure to properly instruct 


is Screws ve UeSo325 U.S.91, 65 S. Ct.1031, 89 L. Edeh95e There 


the court of its own motion under 52(b) took note of a failure to 
properly instruct despite the overwnelming evidence of guilte The 
case of Weiler ve UeS. 323 U.S.606, 65 S.Ct-548, 89 L.Ed.l95 

(1945) involved the failure to instruct as to the necessity for 
corroboration in a perjury case. The reasoning is applicable in 

the case at bare It would certainly be conceded that without the 
testimony of Nancy Laut the defendant would have ween entitled to 
judgment of acquittal at the close of the Governnent's case. 

Berg ve State 157 Neb. 863, 61 N.W.2d 837 (195k); U.S. ve Brown 
236 F 2d 03 (1956). With the testimony of Nmcy Laut this Court 
has said the evidence is so overwhelming that a failure to instruct 
as to authority is harmless error. This overlooks the right of 

the jury to disbelieve Nancy Laut. We cannot say that the verdict 
of guilty in the case at bar shows that the jury believed Nancy 
Laut because under the instruction given the jury could have found 
guilt without a lack of authority. In Weiler a conviction for perjury 


could not stand without a proper instruction because we could not 


say for sure that the jury believed both witnessese In Brown it 
is notable that the person whose name was forged had died and 
the GoverBment hac produced a ceath certificate. There would 
have been no purpose for this except to excuse the failure of 
the Government to produce the best evidence of lack of authority 
to sign the name of Anthony Vidal. Vidal cied May 3, 1955 and the 
alleged forgery took place sometime before the uttering on April 
1955. Judge Medina had cecided the Brown case without a 
jury and the Circuit Court of Appeals pointed to Brown's 
representing himself as Vidal and subsequently attempting to 
comceal the fact t he nad done so. In the case at bar it must 


be bor: mind 7: the defendant never denied that he signed 


the sales siips. 


In Phelcs ve U.S.252 F 2d 9 (1958) the trial court had 


refused an accomplice instruction and the defendant was convicted 
of smuggling marihuana. In reversing the Circuit Court of 
ppeals saic "The acc¥ged was deprived of his constitutional 
right to a trial by jury as effectively as if there had been 
no jury". 

In the case at bar counsel for the defendant showed in 
his motion for judgment of acquittal and in his argument to 
the jury that nis thory of the case was that the Government had 
not established lack of authority. This Court held in Levine 
ve United States 10h U.S.AppeD.C. 281, 261 F 2d.7h7 (1958) that 
even where the jury is properly instructed the defendant has a 
right to have an instruction as to his theory of the case and 


failure to so charge is reversible error. 


om 


CONCLUSION 
The Appellant respectfully urges this Honorable Court 
to grant a rehearing in this matter to further inquire as to 
whether the admitted Eee was harmless as to the Appellant or 
whether the error affected the substantial rights of the 
Appellent by withholding from the jury the only determination 
in isaue, namely whether the defendant hed author ity to sign 


the name of Charles W. Baileyo 


Respectfully submitted, 


a . ey 
Attorneys for Appellant 


CERTIFICATE OF SERVICE 
Two copies of the foregoing Fetition For Repeating served 
upon the U.S. Atorney for the District of Columbia by leaving 
them at his office the 20th day of October, 1970. 


